
AGREEMENT

THIS AGREEMENT is madethis
26

th day of September,2006,by, betweenandamong
YIN FEET andCREIGHTON FEET of 157 SchoolStreet,Wayland,MA (hereinafterreferred
to asthe“Peets”) on behalfof themselves,andtheiraffiliates,heirs, administrators,
beneficiaries,successorsandassigns,andtheTOWN OF ACTON, amunicipal corporation,
havingits principal officeat TownHall, 472 Main Street,ActonMA 01720,actingby and
throughits Boardof Selectmen(hereinafterreferredto asthe“Town”).

WHEREASby DeeddatedOctober31, 2003,recordedin theMiddlesexSouthRegistry
ofDeedsat Book 41598,Page399 on December12,2003,thePeetsown therealproperty
locatedat andknownasQuanyRoadRear,Acton,MA, which is shownasParcel11 on
Assessors’MapC-5 (“Parcel 11”), andalsoastrip of landwhich is shownasParcel17 on
Assessors’MapC-5 (“Parcel 17”).

WHEREASby OrderofTaking datedDecember29, 1975,andrecordedon January6,
1976 in theMiddlesexSouthRegistryof DeedsatBook 12918,Page397,andby Deedrecorded
thereinat Book 12940,Page132,the Town ownstherealpropertylocatedat andknownas70
QuarryRoad,Acton,MA, which is shownasParcel3 on Assessors’MapC-5 (“Parcel3”).

WHEREASby Deedrecordedin theMiddlesexSouthRegistryofDeedsat Book 43751,
Page66, theTown alsoownstherealpropertylocatedat22 AlexanderWayandknownasOpen
SpaceA of theNorthActon WoodsPCRC,Acton, MA, which is shownasParcel24 on
Assessors’Map C-S (“Parcel24”).

WHEREAStheTownhasunderagreementtheright to acquiretherealpropertylocated
at andknownastheMageeProperty,QuarryRoad,Acton, MA, which is shownasParcel25 on
Assessors’Map C-S (“Parcel25”).

WHEREASthePeetsproposeto developaPlannedConservationResidential
Community(“PCRC”) onParcel11 pursuantto G.L. c. 40A, § 9, andSection9 oftheActon
ZoningBylaw (the“Quarry WoodsPCRC”).

WHEREASParcel11 hasno frontageon a public way.

WHEREASthePeetsproposeto accessParcel11 from QuarryRoadoveraprivatedrive
to be constructedon Parcel26 (theValenteproperty),Parcel17 (thePeets’strip), andParcel24
(Town property)on Assessors’MapC-S.

WHEREASby instrumentdatedMarch 6, 2006,recordedin theMiddlesexSouth
Registryof DeedsatBook 47181,Page290, thePeetshavesecuredaPrivateWay and
MaintenanceAgreementwith thecurrentownersofParcel26, providinga right ofaccessutilities
anddrainagebetweenQuarryRoadandParcel17.
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WHEREASthePeetsclaim to holdan accesseasementextendingoverParcel24 in one
ormorebranchesfrom Parcel17 to Parcel11 (the “Peets’AccessEasement”).

WHEREASfor purposesof andon thetermsset forth in this Agreementonly, theTown
doesnotdisputetheexistenceofthePeets’ AccessEasementover Parcel24; providedhowever
thattheTown insistson therelocationoftheeasementunderMP.M Builders,LLC v. Dwyer,
442 Mass.87 (2004).

WHEREASthePeetsacknowledgethattheTown is entitled to relocatethePeets’Access
Easementin thetermsset forth hereinandthat(a) thetermsof thePeets’AccessEasementdo
not expresslyprohibit suchrelocation,and(b) thechangein locationwill not significantly (i)
lessentheutility oftheeasement,(ii) increasetheburdenson thePeets’useandenjoymentofthe
easementor (iii) frustratethepurposefor whichtheeasementwascreated.

WHEREASa substantialportionofParcel11 wasformerlyusedasa quarry,andParcel
11 hasan extensivedeepwaterquarrypondlocatedon theproperty(the“QuarryPond”).

WHEREASParcel11 is situatedacrossQuarryRoadfrom theTown’sNorthActon
RecreationArea(“NARA”), a uniqueandvaluableTownrecreationareausedby thousandsof
Towncitizens,residentsandvisitorseachyearfor variousformsof outdoorrecreationincluding
aquaticactivities.

NOW THEREFORE,for one dollar andotheradequateconsiderationthe receiptand
sufficiency ofwhichareherebyacknowledged,thePeetsandtheTown agreeasfollows:

I. RELOCATION OF THE PEETS’ ACCESSAND UTILITY EASEMENT OVER
PARCEL 24

TheTownandthePeetsagreethat:

• ThePeets’AccessEasementoverParcel24 shallbe relocatedandlimited to the20’ wide
strip extendingfrom Parcel17 to Parcel11 andlabeled“PeetEasementArea” asshown
on thesketchplanattachedheretoasExhibit A.

• Within 30 daysaftertheexpirationof any statutoryappealperiodfollowing thefinal
approvaloftheQuarryWoodsPCRC,the Peetsshallcauseto be prepareda recordable
plan,acceptableto theTownManagerandTownEngineer,depictingtherelocatedPeet
EasementAreaconsistentwith thepreviousbullet (the “RelocatedEasementPlan”).

• Within 30 daysthereafter,thePeetsshall recordtheRelocatedEasementPlanalongwith
a mutuallyacceptabledocumententitled “RelocatedAccessandUtility Easement”
describingthe scopeofthePeets’non-exclusive,relocatedaccessand utility easement
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overParcel24 (including theright to construct,operate,install,maintain,passandrepass
over,across,underandalongtherelocatedPeetEasementArea by all meansand for all
purposesfor which public waysare usedin theTownof Acton), andreservingto the
Townandits successorsandassignsall rights of thefeeownerof Parcel24 not
inconsistenttherewith(including without limitation theright to construct,operate,install,
maintain,passandrepassover,across,underandalongtherelocatedPeetEasementArea
by all meansandfor all purposesfor whichpublic waysareusedin theTownof Acton).

• TheTownshallbe responsiblefor andagreesto pay or to reimbursethePeetsfor paying
all recordingfeesassociatedwith therecordingand/orregistrationof theRelocated
AccessandUtility EasementandtheRelocatedEasementPlan.

II. ACCESSAND UTILITY EASEMENT TO TOWN OVER PARCEL 17

At thesametime thattheRelocatedAccessandUtility EasementandtheRelocated
EasementPlanarerecorded(or at theTown’s optionat a latertime to be designatedby theTown
by written notice to thePeetstenderedon or beforeDecember31, 2008,or at suchfurthertime as
thepartiesmayagree),thePeetsshallconveyto theTown andits successorsandassigns,a non-
exclusiveAccessandUtility Easementover,across,underandalongParcel17, from property
currently ownedby theTown to propertynow ownedor hereafteracquiredby theTown, the
scopeofwhichshall includetheright to construct,operate,install, maintain,passandrepass
over, across,underandalongParcel17 by all meansand for all purposesfor whichpublic ways
areusedin theTownof Acton (the“Town’s AccessandUtility EasementoverParcel17”). In
exercisingits rightsundertheAccessandUtility EasementoverParcel17, theTown agreesto
usereasonablecarenot to disturbany infrastructurethat maybe placedwithin theeasementarea
by thePeets,andtheTown agreesto repairany damagecausedby theTown in exercisingits
rights hereunder.

ThePeetsagreethattheyshallexecuteanddeliverto theTown, uponwritten request,a
recordableinstrumentsettingforth theTown’s AccessandUtility Easementover Parcel17, and
reservingto thePeetsandtheirsuccessorsandassignsall rightsofthefeeownerof Parcel17 not
inconsistenttherewith.

TheTown shallbe responsiblefor andagreesto pay or to reimbursethePeetsfor paying
all recordingfeesassociatedwith therecordingand/orregistrationoftheTown’s Accessand
Utility EasementoverParcel17.

III. WATER RIGHTS AND EASEMENT TO BE CONVEYED BY PEETS TO TOWN

At thesametimethattheRelocatedAccessandUtility EasementandtheRelocated
EasementPlanarerecorded(orat theTown’s optionat a latertime to be designatedbytheTown
by writtennoticeto thePeetstenderedon orbeforeDecember31,2008,or at suchfurthertime as
thepartiesmayagree),thePeetsshallconveyto theTown and its successorsandassignsaWater
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Rights, AccessandUtility Easementover,across,underandalong(a) Parcel11, (b) therelocated
PeetEasementArea overParcel24, (c) Parcel17,and(d) to theextentpermittedby law the
EasementArea coveredby thePrivateWayandMaintenanceAgreementreferencedaboveover
Parcel26 (the “WaterRights,AccessandUtility Easement”).

TheWaterRights, AccessandUtility Easementshall (a) authorizetheTownto withdraw
waterfrom QuanyPondin accordancewith awaterwithdrawalproceduredesigned,basedon a
pumptestperformedby theTown,with therequirementthat theTownnot drawdownthewater
level in QuarryPondto a level morethanonefoot lower thanthehistoric naturallow waterlevel
of QuarryPondor suchotherlevel astheTownandtheOwnersmayagreebasedon theresultsof
thepumptest,(b) include all necessaryeasementsfor access,utilities and waterdistribution
purposesrelatingthereto,extendingfrom QuarryPondon Parcel11 to thepublic wayknownas
QuarryRoad. Saideasementshall befor thebenefitofpropertynow ownedorhereafteracquired
by theTown includingwithout limitation theTown’s NorthActonRecreationArea. TheWater
Rights,AccessandUtility Easementshall, to theextentreasonablyfeasible,be exercisedwithin
the20’ right of wayasshownon theapprovedQuarryWoodsPCRCplan,andwherenotshown
acrossParcel11, shallbe exercisedalongthemostreasonabledirect routebetweenthequarry
andthe easement,unlessotherwiseagreedby the parties.

TheWaterRights,AccessandUtility Easementshall be memorializedin amutually
acceptablerecordableinstrumententitled“Town of ActonWaterRights, AccessandUtility
Easement.”To promoteexpeditious,cooperative,andcoordinatedinstallationof utilities under
theTown’s WaterRights,AccessandUtility EasementandtheQuarryWoodsPCRC,the
Town’s easementshallprovide,withoutlimitation, asfollows:

• TheTown’s right to install subsurfacewaterutilities undertheeasementshall
lapseon the later of(a) six (6) monthsaftertheexpirationof theappealperiodfor
theQuanyWoodsPCRCspecialpermit (providedthat thePeetsshallhave
obtainedabuilding permit for theQuarryWoodsPCRCduringthat period;or (b)
six (6) monthsafterthe issuanceofabuilding permit for theQuarryWoodsPCRC
(if thePeetshavenotobtainedabuilding permitfor theQuarryWoodsPCRC
during theperiodspecifiedin clause(a)); or (c) suchfurther time astheparties
heretomayagreein writing; provided,however,thatin no caseshall theTown’s
right to install subsurfacewaterutilities within theeasementlapsebeforethedate
that is two monthsaftertheconclusionof theApril 2007AnnualTownMeeting
oran earlierSpecialTownMeetingif one is heldaftertheexecutionof this
Agreement,andprovidedfurtherthat any lapseoftheTown’sright to install
subsurfacewaterutilities undertheeasementshallnotabrogateor diminishany
otherrightsof theTownundertheeasement.

• If andto theextentthe Townexcavatesatrenchto install its subsurfaceutilities
within its easement,theTownshall (a) provideadvancenoticeto thePeetsofthe
Town’s intentionto do so, (b) reasonablycooperatewith thePeets’engineerto
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sizethetrenchsufficientlyto enablethePeetsto install ordinaryhousehold
utilities necessaryto servicetheQuarryWoodsPCRC,and(c) allow thePeetsto
placetheirutilities in sametrenchwhile theexcavationis openprovidedthatsuch
installationby thePeetsshallconformto generallyacceptedengineeringstandards
for installationandseparationof subsurfaceutilities andshallnot interferewith
theTown’sinstallation.

TheTown shall be responsiblefor andagreesto payor to reimbursethePeetsfor paying
all recordingfeesassociatedwith therecordingand/orregistrationoftheTownof Acton Water
Rights, AccessandUtility Easement.

IV. TOWN MEETING

TheBoardof Selectmenagreesto placeany WarrantArticles requiredto accomplishthe
purposesof thisAgreementon thewarrantfor thenextavailableAnnualor SpecialTown
Meeting(the“Town Meeting”), to seeif theTownwill vote to passthemeasuresset forth in this
Agreement,or takeanyotheractionrelativethereto.

Without limitation, while thepartiesassumefor purposesof this Agreementthatthe
Peets’AccessEasementoverParcel24 existsandthatTownMeetingapprovalis not requiredto
relocatethePeets’AccessEasementoverParcel24 assetforth herein,in theeventthat a courtof
competentjurisdictiondeterminesto thecontrary,theBoardof Selectmenagreesto placea
WarrantArticle or Articleson thewarrantfor thenextavailableAnnualor SpecialTown
Meetingto seeif theTownwill voteto grantand/orrelocatethePeets’AccessEasementasset
forth in this Agreement,or takeanyotheractionrelativethereto.

V. ACCESSAND INFORMATION

TheTownagreesthat, effectiveon thefinal approvalofthe QuarryWoodsPCRC,the
Town shall providethePeetsandtheir authorizedagents,employees,contractorsand
representativesfull andcompleteaccessto therelocatedPeetEasementArea on Parcel24, at
reasonabletimesandon reasonablenotice, forthepurposesof performingtests,measurements
andinspectionsnecessaryto designandconstructthedrivewayandutilities for theQuarryWoods
PCRC.

ThePeetsagreethat, effectiveon theexecutionofthisAgreement,theyshall:

• ProvidetheTown andits authorizedagents,employees,contractorsand
representativesfull and completeaccessto Parcel11, Parcel17,and QuarryPond,
atreasonabletimesandon reasonablenotice,for thepurposesof performingtests,
measurementsandinspectionsincluding butnot limited to pumptestsofthe
QuarryPond,soil andwaterquality testsofParcel11 andtheQuarryPond,andall
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othertests,measurementsandinspectionsdeemednecessaryby theTownwith
respectto theforegoingeasements;and

• Provideto theTown any andall reports,testresults,andotherdocumentsin the
Peets’possession,custodyor controlregardingtheenvironmentalquality of
Parcel11, Parcel17, QuarryPond,and/orany soil, surfacewaterorgroundwater
at, on, beneathor from Parcel11 or theQuarryPond.

VI. SUBORDINATION

ThePeetsagreeto usetheirbestefforts to ensurethat anymortgageeofParcel11 and/or
Parcel17 shallagreeto hold its mortgage(s)subjectto theforegoingTowneasementsandshall
agreethattheTown easementsshall havethesameforceandeffect asthoughexecutedand
recordedbeforethegrantof themortgage(s).

VII. ENFORCEMENT

In theeventthat thePeetsfails to performany oftheforegoingin atimely manner,each
partyconsentsto thejurisdictionofthe MiddlesexSuperiorCourt in an actionfor specific
performanceof theother’sobligationshereunder,andeachacknowledgesthat thereis no
adequateremedyat law with respectthereto.

VIII. TERMINATION

ThePeetsmayterminatethis Agreementby writtennoticesentby certifiedmail, return
receiptrequested,to theTownManager,TownHall, 472 Main Street,Acton, MA, if andonly if
(a) thePeetsor theirsuccessorsandassignshavenot appliedfor andobtaineda buildingpermit
for theconstructionof anyportionoftheQuanyWoodsPCRCand(b) eitherthePeetshave
relinquishedthespecialpermit or thespecialpermit haslapsedasa matterof law; provided,
however,thatif theTownhas,on or beforethat noticeofterminationis receivedby theTown,
installedanyutilities pursuantto theWaterRights,AccessandUtility Easement,theTown’s
rightsundertheWaterRights,AccessandUtility EasementandundertheTown’s Accessand
Utility Easementover Parcel17 shallbe vestedandshallnot terminate. In any event,thePeets
agreeonbehalfof themselvesandtheirsuccessorsandassignsnot to useor seekto usethePeets’
AccessEasementortheRelocatedAccessandUtility Easementatanytime for anydevelopment
underG.L. c. 40B, andtheRelocatedAccessandUtility Easementshallsoprovide.
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IN WITNESSWHEREOF,theundersignedhascausedthis Agreementto be executed
on thedatessetforth below.

TOWN OF ACTON, MASSACHUSETTS,
By its Boardof Selectmen,

WalterM. Foster,Chairman

PeterK. Ashton

LaurenRosenzweig

F. Dore’ Hunter

AndrewMagee

THE PEETS,

Yin Peet

CreightonPeet

TOWN ACKNOWLEDGEMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

On this day of , 2006,beforeme,theundersignedNotaryPublic,personally
appearedeachof theforegoingnamedmembersof theBoardof Selectmenof theTown of
Acton, eachof whom provedto methroughsatisfactoryevidenceofidentification,which was:
examinationof , to be theperson
whosenameis signedon theprecedingdocument,andacknowledgedto methat eachsignedit
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voluntarilyfor its statedpurposeastheforegoingnamedmemberoftheBoardof Selectmenof
theTownofActon, amunicipalcorporation.

____________________________(officialsignatureand sealof notary)

My commissionexpires__________________________________

OWNER ACKNOWLEDGMENT

COMMONWEALTH OF MASSACHUSETTS
COUNTY OF MIDDLESEX

Onthis ____ dayof , 2006, beforeme,theundersignedNotaryPublic,personally
appearedYin PeetandCreightonPeet,provedto methroughsatisfactoryevidenceof
identification,whichwere_____________________________________________, to be thepersons
whosenameis signedon theprecedingor attacheddocument,andacknowledgedto methat each
signedit voluntarily for its statedpurpose.

__________________________________(officialsignatureandsealofnotary)

My commissionexpires_____________________________________
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